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Disclaimer
The Affordable Care Act is a very large piece of 
legislation, with regulations continually being proposed 
and finalized.   

As time goes on, we have more certainty as to how 
provisions will be applied and the practical impacts.

Size of legislation

Original bill was approximately 900 pages 
consolidated

Currently, 20,000 pages of regulations
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Authoritative guidance vs. 
speculation

How the Act works: sets forth some requirements within 
the Act by amending other laws (for example, 
amending the Internal Revenue Code, Public Health 
Service Act, Fair Labor Standards Act, Social Security 
Act))

Requires regulations and guidance to implement 
provisions

Final versus proposed  

Affordable Care Act compliance
Health Reimbursement Accounts: must be coordinated 
with the insurance because they are a group health 
plan. If not, coordinated, the HRA must have unlimited
benefits available.

Effectively eliminates the stand alone HRA as an option 
for employers to provide compensation to employees in 
the form of medical expense reimbursement dollars 
because the main benefit of such accounts was the 
cost certainty. 

Affordable Care Act compliance
2013

Health Flex Spending Account: the maximum amount 
available for reimbursement of incurred medical 
expenses must not exceed $2,500 for a plan year 
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Affordable Care Act compliance
2014

Individual mandate

Now January 1, 2015

Employer mandate: pay or play rules, also know as 
“Shared Responsibility” or “Pay or Play”

Section 4980H of the Internal Revenue Code: “§
4980H. Shared responsibility for employers regarding 
health coverage”

Employer Pay or Play
Applicable large employer is subject to a penalty if:

Employer fails to offer full-time employees (and their 
dependents) the opportunity to enroll in minimum essential 
coverage (MEC) under an eligible employer-sponsored plan and 
any full-time employee is certified as having received an 
applicable premium tax credit or cost sharing reduction pp p g
(4980H(a) liability)
Employer offers its full-time employees (and their dependents) 
the opportunity to enroll in MEC under an eligible employer-
sponsored plan and one or more full-time employees is certified 
as having received an applicable premium tax credit or cost 
sharing reduction (4980H(b) liability for unaffordable or 
inadequate coverage)
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Employer Pay or Play
Pay or play: are you an applicable large employer?

Employed on average 50 (100 or more for qualifying 
employers) full time employees or more (taking into 
account full time equivalents) on business days during the 
preceding calendar year
Who do you count?

Who are employees? An individual who is an employee 
under common law standard 
Who are employers? The person that is the employer of an 
employee under common law standard 

Employer Pay or Play
Calculating full time employees for applicable large 
employer determination – must use actual hours of service 
of employees in the prior year 

Hours of service – defined in the regs and includes not only 
hours when work is performed but also hours for which an 
employee is paid or entitled to payment even when no workemployee is paid or entitled to payment even when no work 
is performed  (vacation, holiday, illness, sick time, jury duty 
etc.)

Calculation: sum total of full-time employees (including 
FTEs)  for the calendar year and dividing by 12.  If a 
fraction, round down.  If the result is less than 50, the 
employer is not an applicable large employer for the 
calendar year.  

Employer Pay or Play
Calculating full time employees for applicable large employer 
determination

Example 1:  Faith Church is a large congregation that employs 50 
salaried employees who each work an average of 35-50 hours per 
week for the entire year. 

Faith Church is an “applicable large employer.”
Example 2: Faith Church employs 10 employees that each workExample 2:  Faith Church employs 10 employees that each work 
an average of 37.5 hours per week for the entire year.  Faith 
Church also employs 60 part time employees that work 20 hours 
per week for the entire year helping with services and other church 
business.  

Assuming that each month has four weeks, the number of FTEs that 
Faith Church must add to its number of full time employees to 
determine whether it is an applicable large employer is 40 [(60 
employees x 20 hours per week x 4 weeks) ÷ 120 = 40]. 
Faith Church would be an “applicable large employer” because 10 full 
time employees + 40 FTEs = 50 full time employees.
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Employer Pay or Play
2015

Calculating full time employees for applicable large 
employer determination

Example 3:  Faith Church employs 2 employees that work an 
average of 40 hours per week for the entire year.  Faith Church 
also employs 100 part time employees that work 10 hours peralso employs 100 part time employees that work 10 hours per 
week for the entire year.  

Assuming that each month has four weeks, the number of FTEs 
that Faith Church must add to its number of full time employees 
to determine whether it is an applicable large employer is 33.3 
[(100 employees x 10 hours per week x 4 weeks) ÷ 120 = 33.3].
Faith Church would not be an “applicable large employer” 
because 2 full time employees + 33.3 FTEs = 35.3 full time 
employees.

Employer Pay or Play
Determination is made using the previous calendar 
year

What about seasonal workers? 

An employer is not subject to the pay or play rules if 
during the preceding calendar year it (1) employed 50 
or more full time employees (including FTEs) for 120 
days (or four calendar months) or less and (2) the 
employees over that 50 were seasonal

Does not need to be consecutive 120 days or calendar 
months for this determination
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What about schools (summers off)? 
When such institutions have an “employment break 
period” lasting at least four consecutive weeks (such as 
summer vacation), that period is ignored when 
determining an employee’s hours of service. 

Employer Pay or Play
Are you providing minimum essential coverage?

If you are an applicable large employer, you must offer 
enrollment in minimum essential coverage under an 
employer-sponsored plan to full-time employees or face a 
penalty if at least one full-time employee receives a 
premium tax credit or cost sharing reduction.

What is MEC?
Defined by statute (5000A(f)), but generally eligible employer 
sponsored plans  

Must offer to 70%  for 2015 (95% for 2016) or all but 5 full 
time employees (whichever is greater)
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Employer Pay or Play
Penalty for failing to offer minimum essential coverage

$166.67 per month ($2000/12) per full time employee  

Exclude the first 30 full time employees from the penalty 
calculation.

E l E l h 51 l dExample:  Employer has 51 employees and no coverage:

(51 – 30 = 21)

(21 x $2000 = $42,000 penalty)

What is your current investment in health insurance
premium per employee? 

Employer Pay or Play
2015

If you are providing minimum essential coverage, is it 
unaffordable?

Determining whether coverage is affordable (“self–only” coverage)  
W-2 safe harbor: Employers may use an employee’s Form W-2 wages to 
determine whether the self only premium for the employer’s lowest costdetermine whether the self-only premium for the employer s lowest-cost, 
minimum value plan is “affordable” – if the premium does not exceed 9.5% 
of the wages the employer pays the employee that year, the coverage will 
be deemed affordable.
Rate of Pay safe harbor:  Employers may calculate an employee’s monthly 
wage, and if the monthly premium for that employee does not exceed 
9.5% of the monthly wages the employer pays the employee, the coverage 
will be deemed affordable.  
Federal poverty line safe harbor: If the employee’s cost for self-only 
coverage does not exceed 9.5 percent of the federal poverty line for a 
single individual, the coverage will be deemed affordable.

Employer Pay or Play
If you are providing minimum essential coverage, is 
it inadequate?

Determining whether coverage is inadequate
A plan is inadequate if it fails to provide minimum value.  
A plan will be deemed to offer adequate coverage if it 
covers at least 60 percent of the total allowed cost of 
benefits that are expected to be incurred under the plan.  
The released a minimum value calculator to assist in this 
determination.
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Employer Pay or Play
Penalty for unaffordable or inadequate coverage

$250 per month per full time employee ($3000/12) that 
receives the credit or cost sharing reduction

However unlike the failure to offer penalty there is noHowever, unlike the failure to offer penalty, there is no 
exclusion for the first 30 full time employees

Can never be more than 4980H(a) liability

Other considerations
Applicable large employer status is made on a 
controlled group basis applying aggregation rules

When calculating liability under 4980H(a) (failure to 
offer), applicable large employer is permitted one 

d ti f 30 f ll ti l d it t breduction of 30 full-time employees and it must be 
allocated ratably among the members based on 
the number of full-time employees

Each applicable large employer member is 
considered separately for computing and 
assessing penalties  

Government sources on employer 
pay or play provision

Final regulations:

http://www.gpo.gov/fdsys/pkg/FR-2014-02-12/pdf/2014-
03082.pdf

Questions and Answers on Employer Shared Responsibility 
Provisions Under the Affordable Care Act

http://www.irs.gov/uac/Newsroom/Questions-and-Answers-
on-Employer-Shared-Responsibility-Provisions-Under-the-
Affordable-Care-Act
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Medicare and Group Health 
Insurance

Group health insurance is primary – Medicare is secondary

If employer gives incentives to make Medicare primary and 
group health insurance secondary, then employer can be 
fined

Incentives include reimbursing Medicare supplemental 
insurance premiums

Fines can range up to $5,000 per offer of incentive (for 20 or 
more employees)

No incentive if made reimbursement is taxable 

Sources for additional info
Department of Labor website:

http://www.dol.gov/ebsa/healthreform/

Department of Health and Human Services website:Department of Health and Human Services website:

http://www.healthcare.gov/index.html

The Kaiser Family Foundation 

http://healthreform.kff.org/

Thank You!
Frank Sommerville, JD, CPA

fsommerville@nonprofitattorney.com

Nonprofitattorney.blogspot.com

Angela Robertson, JD

arobertson@wkpz.com






