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Beginning on January 1, 2015, after a one-year delay by the Obama 
administration, employers are faced with new requirements under the Affordable 
Care Act.  The individual mandate, effective January 1, 2014, requires that 
individuals must enroll in minimum essential coverage or pay a penalty (known as 
the individual mandate).  Internal Revenue Code section 5000A.  Complementing the 
individual mandate is the requirement that “applicable large employers” must offer 
its full-time employees the opportunity to enroll in “minimum essential coverage” 
under an eligible employer-sponsored plan. Internal Revenue Code section 4980H.  
This is known as the “shared responsibility” or “pay or play” provision, and will 
impact employers that are deemed to be applicable large employers under the Act 
beginning in 2015.  In fact, “applicable large employers” are subject to two different 
potential tax penalties: one if it does not offer minimum essential coverage and one 
if the minimum essential coverage it offers is inadequate or unaffordable.  This 
requires employers to begin analyzing now whether this provision will apply to 
them, and if so, what the potential penalties are versus the cost to comply.  The final 
IRS regulations took effect on February 12, 2014 and apply for periods beginning 
after December 31, 2014.  Below is information to begin that analysis and begin 
preparing for the employer mandate, as well as other considerations. 

 
Are you an applicable large employer?  
 
The pay or play provision applies to an “applicable large employer.”  Internal 

Revenue Code section 4980H(a) and (c).  However, the determination is more 
complex than simply looking at the number of full-time employees working for an 
employer.  Furthermore, this determination will be made on an annual basis and 
will impact the determination for the following year.   

 
Per IRS, here is the simplified calculation of full time employees: 
 
"An employer determines if it is subject to these provisions for a current year 

by counting how many full-time employees and full-time equivalents it employed 
during the prior calendar year.   

First, for each month of the prior year, the employer counts its employees 
working an average of 30 or more hours per week as full-time employees and, if it 
has employees working less than that, adds the number of full-time equivalents 
(determined by simply adding up the hours that are worked by these less-than-full-
time employees for the month, but no more than 120 hours per employee, and then 
dividing by 120).  

Second, the resulting totals for each month in the prior year are added 
together and then divided by 12 to get an average for the prior year.  If the result is 
less than 50, the employer is not subject to these rules for the current year and need 
not take any other action." 



  

 
The employer will need to adjust by removing seasonal employees from the 

calculation. 
 
To determine whether you are an “applicable large employer,” an employer 

must take the following into account: 
 

• Applicable large employers are employers that employed on average 
50 full time employees (100 full time employees for 2015) or more on 
any business day during the preceding calendar year.  Internal 
Revenue Code section 4980H(c)(2). 

• Full time employees are (1) employees who work on average at least 
30 hours of service per week, or (2) average 130 hours of service per 
month, or (3) workers who are classified as full time by the employer. 
Internal Revenue Code section 4980H(c)(4). 

• Full time equivalents (FTEs) are included within the number of full-
time employees for purposes of the large employer determination.  
The number of FTEs is calculated by adding all of the hours per month 
worked by non full-time employees (those with less than 30 hours per 
week) and dividing by 120.  Internal Revenue Code section 
4980H(c)(4). 

• An employer is not subject to the pay or play rules if during the 
preceding calendar year it (1) employed 50 or more full time 
employees for 120 days or less and (2) the employees over that 50 
were seasonal. 

• Section 4980H requires that companies (or nonprofit organizations) 
that have a common owner or are under common control are treated 
as a single employer, and are combined for purposes of determining 
whether or not they collectively employ at least 50 full-time 
employees (including full-time equivalents). 

• The Obama Administration has declared that the penalties will not 
apply to qualifying employers who have less than 101 employees in  
2015. Employers with 100 or more full time employees will be subject 
to the penalties in 2015.  

• The employer may use a testing period of at least 6 consecutive 
months. 

• The penalties will apply after the renewal date of the plan in 2015.  
 

Example 1:  Faith Church is a large congregation that employs 50 salaried 
employees who each work an average of 35-50 hours per week for the entire 
year.  Faith Church is an “applicable large employer.” 
 
Example 2:  Faith Church employs 10 employees that each work an average 
of 37.5 hours per week for the entire year.  Faith Church also employs 60 
part time employees that work 20 hours per week for the entire year helping 



  

with services and other church business.  Assuming that each month has four 
weeks, the number of FTEs that Faith Church must add to its number of full 
time employees to determine whether it is an applicable large employer is 40 
[(60 employees x 20 hours per week x 4 weeks) ÷ 120 = 40]. Faith Church 
would be an “applicable large employer” because 10 full time employees + 40 
FTEs = 50 full time employees. 
 
Example 3:  Faith Church employs 2 employees that work an average of 40 
hours per week for the entire year.  Faith Church also employs 100 part time 
employees that work 10 hours per week for the entire year.   Assuming that 
each month has four weeks, the number of FTEs that Faith Church must add 
to its number of full time employees to determine whether it is an applicable 
large employer is 33.3 [(100 employees x 10 hours per week x 4 weeks) ÷ 
120 = 33.3]. Faith Church would not be an “applicable large employer” 
because 2 full time employees + 33.3 FTEs = 35.3 full time employees. 
 

NOTE: Not all determinations will be this simple because part time employee hours 
of service may fluctuate per week, and the law presumes that the determination will 
be made on a monthly basis.  Then, you will take the average of full-time employees 
(full-time employees plus FTEs) over the course of the year for the determination.    

 
If an employer is an applicable large employer, two potential penalties may 

be assessed, but a large employer can be subject to only one of these penalties.  The 
penalties are not tax deductible.  

 
The Act requires that a large employer allow access to group health 

insurance for at least 70% of its employees in 2015 (95% in 2016). 
 
Employers will need to certify on a form that they did not drop employees to 

avoid providing coverage. 
 
Are you providing minimum essential coverage? 

 
If you are an applicable large employer, you must provide minimum essential 

coverage to full-time employees or face a penalty if at least one full-time employee 
receives a premium tax credit or cost sharing reduction.  Internal Revenue Code 
section 4980H(a).  The penalty is $166.67 per month ($2000/12) per full time 
employee.  However, the first 30 full time employees are excluded from the penalty 
calculation. If no full-time employee receives a premium tax credit (for example, 
because all of an employer’s full-time employees are eligible for Medicare or 
Medicaid), the employer will not be subject to an Employer Shared Responsibility 
payment.  
 

Example 4:  In Example 2 above, Faith Church determined that it was an 
applicable large employer.  However, it decided that it would no longer offer 
health insurance for its employees, so all 10 full-time employees and all 60 



  

part time employees enroll in a qualified health plan through a State 
Exchange.  In this case, Faith Church has no penalty for not offering minimum 
essential coverage because it has less than 30 full time employees. 

 
If you are providing minimum essential coverage, is it (1) unaffordable 

or (2) inadequate? 
 

A penalty will be assessed if an employer offers coverage that is not 
affordable.  The proposed regulations identify three safe harbors that will help 
employers determine whether its coverage is affordable.  Note that the affordability 
requirement is for “self –only” coverage.   

 
• W-2 safe harbor: Employers may use an employee’s Form W-2 wages 

to determine whether the self-only premium for the employer’s 
lowest-cost, minimum value plan is “affordable” – if the premium does 
not exceed 9.5% of the wages the employer pays the employee that 
year, the coverage will be deemed affordable. 

• Rate of Pay safe harbor:  Employers may calculate an employee’s 
monthly wage, and if the monthly premium for that employee does 
not exceed 9.5% of the monthly wages the employer pays the 
employee, the coverage will be deemed affordable.   

• Federal poverty line safe harbor: If the employee’s cost for self-only 
coverage does not exceed 9.5 percent of the federal poverty line for a 
single individual, the coverage will be deemed affordable. 

A penalty will also be assessed if an employer offers coverage that is 
inadequate.  A plan is inadequate if it fails to provide minimum value.  A plan will be 
deemed to offer adequate coverage if it covers at least 60 percent of the total 
allowed cost of benefits that are expected to be incurred under the plan.  The IRS 
has released a minimum value calculator to assist in this determination. 

The penalty for inadequate or unaffordable coverage is $250 per month per 
full time employee ($3000/12).  However, unlike the failure to offer penalty, there is 
no exclusion for the first 30 full time employees.  This penalty cannot exceed the 
penalty for failure to offer. 

What now? 

At this time, employers should begin to consider whether they will be 
considered an applicable large employer and will be subject to the pay or play 
provisions beginning in 2015.  There is time to assess what the potential liability 
might be by considering the following: 

• Will you have 50 full-time employees (when adding full-time 
employees and FTEs) in 2014?  If so, can you adjust the amount your 



  

employees work to avoid application of the pay or play provision if 
you desire? 

• Does the cost of offering minimum essential coverage to full-time 
employees outweigh the potential penalties?  Take into consideration 
both financial and nonfinancial costs.  Note that more guidance is due 
as to the requirements of “minimum essential coverage.”  

• If you provide coverage, how does the cost to the employee compare 
to his or her wages and the federal poverty line?   

• Note that more guidance is due regarding minimum value and 
whether the coverage offered meets that requirement. 

Other considerations 

Stand alone Health Reimbursement Accounts (HRAs)  

Health Reimbursement Accounts (HRAs), which are self-insured medical 
reimbursement plans funded solely by employer contributions, have been used by 
many employers as a means to provide reimbursement to employees for health care 
premiums while offering employers a predictable and cost certain amount.  Under 
the Act, HRAs are considered group health plans and are subject to the prohibition 
on annual dollar limits for benefits except when offered in connection with 
conventional group health coverage.  This prohibition on annual dollar limits 
effectively eliminates the stand alone HRA as an option for employers to provide 
compensation to employees in the form of medical expense reimbursement dollars 
because the main benefit of such accounts was the cost certainty.  Therefore, 
employers who currently offer stand alone HRAs for employees will need to 
reconsidered their strategy.  This provision does not apply to employers with less 
than two (2) employees. 

Nondiscrimination rules 

The Act also now prohibits insured group health plans from discriminating 
among employees based on wages.  See Public Health Service Act section 2716.  
Specifically, employers may not favor highly compensated individuals as to 
eligibility to participate or as to benefits provided.  Internal Revenue Code section 
105(h).  This requirement has been applicable to self-funded group health plans as a 
requirement of allowing an employee to exclude amounts actually reimbursed by an 
employer from the employee’s income under Internal Revenue Code section 105.  
The Act specifically makes this “nondiscrimination requirement” applicable to 
insured group health plans, but the result of failing to comply with the 
nondiscrimination provision is different depending on whether the group health 
plan is self-funded or insured.  Put simply, if a self-insured plan fails to comply with 
Internal Revenue Code section 105(h), highly compensated individuals lose a tax 
benefit of excluding from income the amounts that they reimbursed.  However, if an 
insured group health plan fails to comply with Public Health Service Act 2716, the 



  

plan or plan sponsor may be subject to an excise tax, civil money penalty, or a civil 
action to compel it to provide nondiscriminatory benefits.  Taxes/penalties may be 
as much as $100 per day per individual affected by the violation.   

The good news is that the Treasury Department, the IRS, and the 
Departments of Labor and Health and Human Services have determined that 
compliance with Public Health Service Act section 2716 should not be required until 
after regulations or other guidance of general have been issued.  Those are currently 
forthcoming.       

MEDICARE AND GROUP HEALTH INSURANCE 

In general, if an employee attains 65 years of age and continues working for 
an employer with 20 or more employees, then the employer's group health 
insurance is primary and Medicare is secondary.  Some employers attempt to alter 
this priority scheme by requiring the employee to drop the group health insurance 
and reimbursing the employee for the cost of the Medicare supplemental insurance. 
Such a reimbursement must be taxable to the employee. Otherwise, Medicare 
considers it "taking action" to shift liability to the government. 42 C.F.R. Section 
411.108. 

An employer or other entity is prohibited from offering Medicare 
beneficiaries financial or other benefits as incentives not to enroll in or to terminate 
enrollment in a group health plan that is or would be primary to Medicare. This 
prohibition precludes the offering of benefits to Medicare beneficiaries that are 
alternatives to the employer's primary plan (e.g., prescription drugs) unless the 
beneficiary has primary coverage other than Medicare. An example would be 
primary plan coverage through his/her own or a spouse's employer. This rule 
applies even if the payments or benefits are offered to all other individuals who are 
eligible for coverage under the plan. It is a violation of the Medicare law every time a 
prohibited offer is made regardless of whether it is oral or in writing. Any entity that 
violates the prohibition is subject to a civil money penalty of up to $5,000 for each 
violation. Medicare Secondary Payable Manual, Chapter 1, Section 70.1. 

 
  


